DRAFT PROGRAMMATIC AGREEMENT
AMONG
THE FEDERAL TRANSIT ADMINSTRATION
THE METROPOLITAN TRANSPORTATION AUTHORITY
MTA CAPITAL CONSTRUCTION
NEW YORK CITY TRANSIT
AND
THE NEW YORK STATE HISTORIC PRESERVATION OFFICE
REGARDING THE
SOUTH FERRY TERMINAL STATION PROJECT
IN NEW YORK CITY, NEW YORK

WHEREAS, the Metropolitan Transportation Authority, on behalf of itself and the New York City
Transit Authority and MTA Capital Construction Company, which are respectively affiliates and
subsidiary agencies of the Metropolitan Transportation Authority of the State of New York (and
collectively referred to herein as “MTA”), are proposing to reconstruct and enhance the South Ferry
Terminal Station (the “Project”) at South Ferry in Manhattan; and

WHEREAS, MTA is proposing to use funding assistance from the Federal Transit Administration (FTA)
to implement the Project, assistance that would render the Project a Federal undertaking subject to Section
106 of the National Historic Preservation Act (Section 106), 16 USC § 470; and

WHEREAS, FTA and MTA have consulted with the New York State Historic Preservation Officer
(SHPO) about the Project in accordance with the Section 106 regulation (36 CFR Part 800); and

WHEREAS, the New York Landmarks Preservation Commission (LPC), representing the City of New
York, has participated as a consulting party in the Section 106 review process and this Agreement ; and

WHEREAS, FTA and MTA, in consultation with SHPO, LPC and the Delaware Nation (“‘consulting
parties” as defined in 36 CFR 800.1 (c)(1) and ¢(3) respectively) , have determined the areas of potential
effect (APE) of the Project (36 CFR 800.4(a)), have identified and evaluated the properties listed or
eligible for listing on the National Register of Historic Places (Historic Properties) within that APE (36
CFR 800.4(b)-(d)), and will assess adverse effects, if any, of the Project on the identified Historic
Properties (36 CFR 800.5); and

WHEREAS, MTA, with the assistance of a Cultural Resources Manager and in consultation with FTA
and SHPO, has identified Historic Properties that may be affected by the Project and therein any Built
Properties and Archaeological Resources that may be subject to protection or ongoing evaluation pursuant
to Section 106 during the Project’s construction and implementation, as documented in the EA;

NOW, THEREFORE, FTA, MTA, and SHPO agree that the Project will be implemented in accordance
with the following stipulations to ensure that potential effects on Historic Properties are taken into
account.

STIPULATIONS
FTA will explicitly require, as a condition of any approval of Federal funding for the Project or for

any element of the project, adherence to the stipulations of this Agreement. MTA, the project sponsor,
will have the lead in the implementation of each stipulation unless otherwise noted in the stipulation.
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I.

GENERAL REQUIREMENTS

The MTA will make every effort to ensure that the Project will be planned, developed, constructed,
implemented and executed in a manner consistent with the recommended approaches contained in The
Secretary of the Interior’s Standards for the Treatment of Historic Properties (U.S. Department of the
Interior, 1992). MTA will ensure that all final archaeological reports are consistent with the New York
Archaeological Council’s Standards (NYAC) for Cultural Resource Investigations and the Curation of
Archaeological Collections in New York State and to the Department of the Interior’s Format Standards
for Final Reports of Data Recovery Program (hereinafter collectively referred to as “Standards™).

II. CULTURAL RESOURCES MANAGER

A.

MTA’s design team will include, as a high ranking member, a qualified Cultural Resources
Manager (CRM). The CRM shall include a team of personnel meeting The Secretary of the
Interior’s Professional Qualifications for Archaeology (48 FR 4471.6) (hereinafter cited as
“Qualifications”) with appropriate experience and background in Historic Properties (including
both Built Properties and Archeological Resources). MTA will retain a CRM throughout the
period of design and active construction that might impact historical or archeological resources or
as otherwise agreed to by the MTA and the SHPO.

The CRM team will include an on-site field inspector(s) (“inspector”), as a member of the
supervisory team. The inspector will also meet the qualifications as noted above. The inspector
will be on-site at all times when there is a potential for Historic Properties (including both Built
Properties and Archeological Resources) to be affected by the construction and will undertake
responsibility, in coordination with the CRM, to monitor all construction activities that may affect
historic resources. For archaeological resources, the inspector will be on-site for all excavation
activities throughout the entire project corridor. The inspector will obtain, review, and hold on
site, the South Ferry Terminal Phase 1A Archaeological Assessment and any documents for
historic built properties that may be affected by the project. The inspector will have on file at the
project site clear maps that indicate areas of potential archaeological sensitivity. The inspector, in
coordination with the CRM, will brief the on-site contractor of the stipulations outlined in this
Agreement and any documents that pertain to the protection of historic resources. A requirement
to cooperate with the CRM and inspector will be included in all design and construction contracts
related to the Project.

The Contractor for the South Ferry project shall develop and implement a Cultural Resources
Management Plan (CRMP), approved by a professional meeting the qualifications in II A, that
identifies the necessary engineering and scientific methods, practices, procedures and resources
essential to be employed throughout the design and construction to assure conformance with the
applicable requirements of the National Historic Preservation Act, New York State Historic
Preservation Commission and New York City Landmarks Preservation Commission. The CRMP
shall incorporate any plans and/or agreements already developed by NYCT. The CRMP shall be
subject to approval by NYCT and its CRM.
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II1. BUILT PROPERTIES

The Environmental Assessment (EA) under the NATIONAL ENVIRONMENTAL POLICY ACT
(NEPA) identified two built properties that may be affected by the Project, namely the existing South
Ferry Station and the One Broadway Building. MTA shall, for both properties, design and implement
construction protection plans.

A. South Ferry Station
The existing South Ferry Station on the 1/9 line has been determined to be eligible for listing in
the National Register of Historic Places. After opening of the new terminal, MTA plans to close
off the existing station from public access due to safety concerns. MTA would create a link
between the new terminal and the existing station for crew passage only; this link would not harm
any historic elements or features of the station. MTA would maintain the existing station and
protect the resource from harm. MTA would also allow special public tours of the closed station.
MTA will submit to SHPO for purposes of consultation, design information regarding the
potential effects of the Project on the existing station. In addition to on-going consultation,
submittals, at a minimum, will be made at 30% (i.e., the completion of preliminary engineering),
60% and 90% design completion. Any proposed changes to the existing station would be subject
to appropriate SHPO review.

B. One Broadway Building
The One Broadway Building (also known as the International Mercantile Marine Building),
located on the block bounded by Greenwich Street, Battery Place and Broadways, is in the
National Register of Historic Places and is a New York City Landmark. In order to construct the
portion of the new approach tunnel under Greenwich Street near the intersection with Battery
Place, MTA must temporarily use the vaults of the One Broadway Building, the vaults not being
a historic element of the building. MTA will take the following actions, in consultation with
SHPO, for work associated with the building vaults and sidewalk: salvage and reuse of original
materials to the extent possible, use of in-kind material when necessary, and reconstruction of the
vault and sidewalk as close to the original as possible. MTA will also implement a Construction
Environmental Protection Plan, including a vibration monitoring plan, to ensure that One
Broadway is not adversely impacted during construction. The SHPO has determined that, if this
work is carried out as described, it would have no adverse effect on the One Broadway Building.

IV. ARCHAEOLOGICAL RESOURCES

The EA prepared under NEPA identified a number of areas that may be archaeologically sensitive within
areas of potential effect (“APEs”) for the project and identified in which areas construction might occur.
Annexed hereto as Exhibit 1 labeled “Areas of Archaeological Potential Within the Project Area.”
The following measures will be carried out in connection with implementation of the South Ferry
Terminal Project for all areas that MTA, the CRM, or FTA, in consultation with SHPO, identify as
potentially archaeologically sensitive and in which construction activities will occur.

A. Identification of Additional Archaeologically Sensitive Areas and Assessment of Potential
Project Effects
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While the EA describes areas where construction will occur, it is possible that additional effects on
archaeological resources to those described in the EA may occur. In addition, it is possible that a
change in the Project may affect areas that have not previously been assessed for archaeological
sensitivity. For any change that would involve subsurface construction and whose effects have not
been analyzed, and for any new information about archaeological effects that comes to light during
archaeological investigations or construction, the effects on archaeologically sensitive areas within
the APE will be assessed following the requirements outlined in Section 106 of the National Historic
Preservation Act of 1966 (36 CFR 800.4). MTA will consult with SHPO to identify areas of potential
archaeological sensitivity and to assess project effects.

B. Soil Borings

At all sites where the potential for archaeological sensitivity was identified through the South Ferry
Phase IA Archaeological Assessment or any later studies where soil borings were determined to be
appropriate, MTA will develop and implement a soil boring program to better delineate the areas
where significant ground disturbance has occurred and areas of archaeological sensitivity.

At all sites where borings confirm the potential for archaeological resources to exist, MTA will
conduct further documentary study, in consultation with SHPO, as detailed below.

C. Mitigation and Data Recovery

Where soil borings confirm the potential for presence of archaeological resources, the CRM, in
consultation with SHPO, will conduct exploratory excavations to determine whether the resources
present, if any, are important for preservation in place, or whether they are only important for the data
that they contain. If the CRM and SHPO determine that the resources are important for preservation
in place, and preservation in place is reasonably feasible, MTA will consider methods and designs to
avoid the site. Preservation in place, however, is deemed unlikely for this project as track alignment
and structure have no tolerance for movement. MTA will prepare a Section 4(f) evaluation and
submit it to FTA. Where FTA determines, in consultation with MTA and SHPO, that avoidance is not
feasible and prudent, the CRM, in consultation with SHPO, will develop and implement a data
recovery plan that is consistent with the Standards for Cultural Resource Investigations and the
Curation of Archaeological Collections in New York State (1994) the Secretary of the Interior’s
Standards and Guidelines for Archaeology and Historic Preservation (48 FR 44716) and the
Advisory Council on Historic Preservation’s handbook Treatment of Archaeological Properties
(1980). If the CRM and SHPO determine that the resources are important only for the data that they
contain, the CRM, in consultation with SHPO, will develop and implement a data recovery plan that
is consistent with the Standards for Cultural Resource Investigations and the Curation of
Archaeological Collections in New York State (1994) the Secretary of the Interior’s Standards and
Guidelines for Archaeology and Historic Preservation (48 FR 44716) and the Advisory Council on
Historic Preservation’s handbook Treatment of Archaeological Properties (1980).

Any data recovery plan developed under this Agreement will consist of: (1) the development of
significant research issues to be investigated, (2) the phased recovery of resources; (3) the scientific
investigation of the resources recovered in sufficient detail to address the identified research issues
and test assumptions; (4) allowances for addressing unanticipated resources or site conditions; (5) a
process for consultation with SHPO; and (6) a schedule of these proposed data recovery activities for
each site.
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D. Curation and Reporting

Within 18 months after the archaeological field work is complete, MTA shall develop, in consultation
with SHPO, and in accordance with 36 CFR Part 79, a plan for the analysis and curation of material
and records from any archaeological excavations. MTA shall be responsible for the implementation
of such a plan, and ensure that all final archaeological reports are responsive to the New York
Archaeological Council’s Standards for Cultural Resource Investigations and the Curation of
Archaeological Collections in New York State and to the Department of the Interior’s Format
Standards for Final Reports of Data Recovery Program.

E. Phasing of Construction Activities and Archaeological Field Work

It is anticipated that archaeological field work, whenever possible, will be performed in tandem with
construction activities. All construction activities in the areas of concern identified in the Phase 1A
Archaeological Assessment will be performed in the presence of the CRM or the CRM's inspector.
The MTA, in consultation with FTA and SHPO, will develop a plan to appropriately phase the
archaeological field analysis and data recovery with construction activities to ensure that adequate
time is devoted for the investigation and recovery of archaeological resources. MTA will develop an
Archaeological Resources Management Plan (ARMP) to ensure archaeological resources are handled
appropriately. MTA will incorporate appropriate language, into the contract documents (subject to
review by SHPO within 21 calendar days of submittal) of the South Ferry project to ensure
archaeological resources are handled appropriately.

The CRM and inspector shall be granted access, with the aid of the contractor, to all areas of the work
site when there is a potential to disturb archaeological resources. The CRM and inspector shall
recommend to stop work or alter work for periodic inspection in accordance with the ARMP and/or
whenever an archaeological resource may be adversely affected by the construction activity. All
directives and recommendations given by the CRM and inspector involving contractor activity shall
be channeled through the MTA Project Manager, but the CRM and inspector have the authority to
notify SHPO and FTA if a recommendation or directive is not immediately followed.

It is anticipated that the Contractor will conduct excavation in the presence of the CRM in Areas of
Archaeological Potential and will assist the CRM in archaeological investigative work requiring
heavy machinery. All other archaeological work not requiring heavy machinery will be conducted by
the CRM.

F. Unanticipated Discovery During Construction

An unanticipated discovery is one that occurs outside the “Areas of Archaeological Potential
Within the Project Area” identified in accordance with Stipulations IV and IV.A above. MTA
has developed an Unanticipated Discovery plan in consultation with SHPO that will be followed in
the event that any archaeological and/or human remains are encountered during construction of the
Project. The stipulations of the unanticipated discovery plan as set forth below are in accordance with
the current Standards.

L INITIATE UNANTICIPATED DISCOVERY PLAN

Cultural Resources to be considered as an unanticipated discovery and that require reporting to
the Inspector include, but are not limited to: a) any human remains, b) any features (ships, wharfs,
bulkheads, cribbing, walls, foundations), and c¢) any artifacts (individual objects, specimens or
physical evidence of prehistoric or historic human activity).
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PROCEDURES TO FOLLOW IN THE EVENT OF AN UNANTICIPATED DISCOVERY
The Contractor will immediately notify the on-site inspector of an unanticipated discovery.

The MTA Project Manager will direct the inspector to flag or fence off the archaeological discovery
location and direct the contractor to take measures to ensure site security. Any discovery made on a
weekend will be protected until all appropriate parties are notified of the discovery. The Contractor
will not restart work in the area of the find until the on-site Inspector has granted clearance. The
Inspector will indicate the location and date of the discovery on the project plans. The MTA Project
Manager will notify the CRM, who will undertake a site visit or otherwise coordinate an on-site
archaeological consultation.

The MTA Project Manager will direct the Cultural Resources Manager to begin a more detailed
assessment of the find’s significance and the potential project effects.

MTA will immediately notify SHPO of the find.

The SHPO notification will either explain why the Cultural Resources Manager believes the find
not to be significant and request approval for construction to proceed, or describe a proposed
scope of work for evaluating the significance of the find and evaluating project effects.

All work to evaluate significance of the find would be confined to the project’s area of

effect. Prior to the implementation of any scope of work, SHPO authorization would be required.

MTA will notify other parties, as directed by SHPO, such as the New York City Landmarks
Preservation Commission (LPC), and New York City Department of Parks and Recreation
(NYCDPR), and/or as indicated by city/state law.

If the find is determined to be significant, and continuing construction may damage more of the
site, then the CRM will request recommendations from SHPO and other appropriate parties
regarding the proper measures for site treatment. These measures may include:
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1. Formal archaeological evaluation of the site;

ii. Visits to the site by SHPO, MTA, and other parties;

iii. Preparation of a mitigation plan by the Cultural Resources Manager for approval by
SHPO and MTA;

v. Implementation of the mitigation plan; and

v. Approval to resume construction following completion of the fieldwork component of the

mitigation plan.

If the find is determined to be isolated or completely disturbed by prior construction activities,
then the MTA Project Manager will consult with SHPO and other appropriate parties, and will
request approval to resume construction, subject to any further mitigation that may be required by
state and/or federal law and SHPO.

The MTA Project Manager will notify the Inspector who will grant clearance to the Contractor to
start work.

PROCEDURES TO FOLLOW IN THE EVENT OF AN UNANTICIPATED DISCOVERY OF
HUMAN REMAINS

According to New York Archacological Council policy, the discovery of human remains and
items of cultural patrimony as defined by Section 3001 of the Native American Graves Protection
and Repatriation Act (NAGPRA) require special consideration and care. As such, in the event
that human remains are discovered during construction, they must at all times be treated with
dignity and respect.

The procedures as set forth in paragraph II. A, B, C, D, E, and F will be followed.

In addition to notifying SHPO, FTA and other appropriate parties, the MTA Project Manager will
immediately notify the New York City Police and the Medical Examiner’s Office of the find and
cooperate with the coroner’s office to notify, as required, the appropriate city law enforcement
agencies.

If it is determined that intact internments are present and may be disturbed by continuing
construction, then the CRM will consult with the next of kin or descendent community (if
known), SHPO, LPC, and other appropriate parties regarding additional measures to avoid or
mitigate further damage. These measures may include:

1. Formal archaeological evaluation of the site;
11. Visits to the site by SHPO, LPC, and other parties;
iii. Preparation of a mitigation plan by the Cultural Resources Manager, including

procedures for avoidance or disinterment and reinterment, to be approved by SHPO and
in consultation with LPC, the Delaware Nation and others as appropriate;

iv. Implementation of the mitigation plan; and

V. Approval to resume construction following completion of the fieldwork component of the
mitigation plan.
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VIIL.

VIII.

UNEXPECTED DISCOVERIES — HISTORIC PROPERTIES

MTA concurrently will notify SHPO and FTA as soon as practicable if it appears that a work
item will adversely affect previously unidentified Historic Properties or a known Historic
Property in an unanticipated manner. MTA will stop construction in the vicinity of the discovery
and take all reasonable measures to avoid or minimize harm to the property until consulting with
SHPO and FTA and determining an appropriate course of action with respect to the discovery.
MTA may perform additional measures to secure the jobsite if it determines that unfinished work
in the vicinity of the discovery will cause safety or security concerns. MTA, SHPO, and the
CRM will address the work item in accordance with this Agreement, as appropriate.

DISPUTE RESOLUTION

In the event SHPO and/or other consulting parties objects to any plan or report presented pursuant
to this Programmatic Agreement within 21 calendar days of its receipt of such plan or report, or
within such other time frame specified in this Programmatic Agreement, MTA will consult with
SHPO to resolve the objection.

If SHPO and MTA fail to resolve the issue, MTA shall notify FTA. FTA will attempt to mediate
the dispute and resolve it. If FTA's intervention fails to resolve the dispute, FTA will re-open the
consultation process to amend this Agreement in accordance with Stipulation VIII below.

MONITORING AND CONSULTATION

SHPO and LPC may monitor activities carried out pursuant to this Agreement at their discretion.
MTA will cooperate with SHPO and LPC with respect to such monitoring activities.

Whenever consultation with SHPO and other consulting parties, as appropriate, is required or
suggested by this Agreement, MTA will provide SHPO with adequate information to make an
informed judgment on the issue. SHPO, as well as other consulting parties, will have 2 weeks to
respond, unless the SHPO and MTA agree to a different period. If the SHPO does not respond
within the agreed-upon timeframe, the recommendation of the CRM will be followed with respect
to the issue at hand.

AMENDMENT

Notwithstanding any other provision in this Agreement, any signatory to this Agreement may
request that it be amended, whereupon the signatories will consult to consider such amendment.
Any amendment shall be in writing and signed by FTA, SHPO, and MTA.

This agreement will terminate upon completion of construction or at such time as MTA notifies
the other parties in writing that the Project has been terminated.

Execution and implementation of this Agreement evidences that FTA has satisfied its Section
106 responsibilities for the Project, has taken into account the effects of the Project on historic
resources, and has afforded the Advisory Council on Historic Preservation an opportunity to
comment.
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FEDERAL TRANSIT ADMINISTRATION

By: Date:

Name
Title

METROPOLITAN TRANSPORTATION AUTHORITY
on behalf of NEW YORK CITY TRANSIT and MTA Capital Construction

By: Date:

Name
Title

NEW YORK STATE HISTORIC PRESERVATION OFFICE
Bernadette Castro
State Historic Preservation Officer

By: Date:

Name
Title
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LIST OF EXHIBITS
1 Areas of Archaeological Potential within the Project Area
2 Contact Information
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Exhibit 2
Contact Information
(subject to change)

For purposes of notices and consulting pursuant to this Agreement, the following addresses and
contact information should be used for the following agencies:

MTA NYCT

[To be determined]

Capital Program Management
2 Broadway, 6th floor

New York, NY 10004

Tel.: 646-252-XXXX

Fax: 646-252-XXXX

FTA

Bernard Cohen

Director, Lower Manhattan Recovery Office
Federal Transit Administration

One Bowling Green, Rm. 436

New York, NY 10004-1415

Tel.: 212-668-1770

Fax: 212-668-2505

SHPO

Robert D. Kuhn

Assistant Director

New York State Office of Parks, Recreation, and Historic Preservation
Historic Preservation Field Services Bureau

Peebles Island

P.O. Box 189

Waterford, NY 12188-0189

Tel.: 518-237-8643, ext. 3255

Fax: 518-233-9049

LPC

Amanda Sutphin

Director of Archaeology

New York City Landmarks Preservation Commission
1 Centre Street, ON

New York, NY 10007

Tel.: 212-669-7823

Fax: 212-669-7818
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